STATE OF MAI NE Docket No. 98-239
PUBLI C UTI LI TI ES COW SSI ON

May 14, 1998
ATLAS EQUITY, INC. D B/A ORDER GRANTI NG AUTHORI TY
PERFORMANCE TELECOM TO PROVI DE | NTEREXCHANGE
Petition for Finding of Public RESALE SERVI CE AND
Conveni ence and Necessity to APPROVI NG SCHEDULE OF
Provide Service as a Switchl ess RATES AND TERMS AND
Resel | er I nterexchange Tel ephone CONDI TI ONS

Uility
VELCH, Chairnman; NUGENT and HUNT, Commi ssioners

In this Order, the Conm ssion grants Atlas Equity, inc.
d/ b/ a Performance Tel ecom (Performance or Conpany) the authority
to provide switchless resal e i nterexchange service throughout the
State of Maine and approves the Conpany’s Terns and Conditions
and Rate Schedules as filed on March 27, 1998 (pp. 1-13).
Pursuant to Chapter 280, 88 11 and 12, we exenpt Performance from
the requirenments of Chapter 210, Uniform System of Accounts, and
35-A MR S. A 88 707 and 708, subject to the conditions described
bel ow.

l. APPROVAL OF APPLICATION TO SERVE

On March 27, 1998, Performance applied for authority to
operate in Miine pursuant to 35-A MR S. A 88 2102 and 2105.
35-A MR S.A 8§ 2105 requires us to find that the public
conveni ence and necessity require another utility to serve where
another utility is already authorized or is providing the sane or
simlar service, before we grant approval under section 2102 for
an additional public utility to provide service.

47 U.S.C. § 253(a), enacted by the Tel econmuni cations Act of
1996, states:

(a) In Ceneral. No State or |ocal statue or
regul ation, or other State or |ocal |egal
requi renment, may prohibit or have the effect
of prohibiting the ability of any entity to
provide any interstate or intrastate

t el ecomuni cati on servi ce.

47 U. S.C. 8 253(b) states, however
(b) State Regulatory Authority. Nothing in

this section shall affect the ability of a
State to inpose, on a conpetitively neutra
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basis and consistent with section 254,

requi renents necessary to preserve and
advance uni versal service, protect the public
safety and welfare, ensure the continued
quality of tel ecomunications services, and
safeguard the rights of consuners.

We find that granting Performance the authority to provide

i nt erexchange service wll not inpede the preservation or
advancenment of the public interest goals or policies stated in
section 253(b). Performance’s application provides reasonabl e
information indicating that its financial and managenent
capabilities are adequate to provide interexchange services in
Mai ne.

I1. APPROVAL OF TERMS AND CONDITIONS AND RATE SCHEDULES

W allow the ternms and conditions filed by Performance to go
into effect. Performance used the Conm ssion’s expedited process
for approval. That process includes standard terns and
conditions that comply with Maine | aw and the Comm ssion’s Rul es.
We have reviewed the Conpany’s ternms and conditions and find that
t hey appear to conply with Maine | aw and the Comm ssion’s Rul es.
Nevertheless, if there is any conflict between a provision in
Performance’s terns and conditions and the Conmi ssion’s Rules or
a statute, the rule or statute will govern

In general, the Comm ssion believes that a conpetitive
t el ecomuni cati ons market results in services and rates that
benefit the public. W believe that the acceptability of
Performance’s services and rates in the market provides an
adequate test of the reasonabl eness of the Conpany’ s rates.
Accordingly, we allow the rates proposed by Performance to go
into effect.

I11. WAIVER OF PAYMENT OF ACCESS CHARGES

Qur approval of Performance’s application to provide
i nt erexchange service in Maine is conditioned on the paynent of
access charges to New Engl and Tel ephone and Tel egraph Conpany
d/b/a Bell Atlantic as Access Adm nistrator for the State of
Mai ne. Because the Conmi ssion’s Chapter 280 requires that each
i nt erexchange carrier pay applicable access charges, the chapter
ordinarily requires both an underlying carrier and a sw tchless
reseller! to pay access charges for the same call. Switchless

'For purposes of applying the access charge waiver, we
define switchless resellers as entities that do not own, |ease,
or control any switching facilities, or private lines, that it
will use to provide tel econmuni cation services in Maine. A
reseller who owns a switch in another state, and plans to use
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resellers may avoi d doubl e paynent of access by asking the
Comm ssion to waive certain sections of Chapter 280.

The Comm ssion has determ ned that Performance is a
swtchless reseller. Using the Conmm ssion’ s standard Wi ver
Request Form (attached to this Order), the Conpany has asked the
Comm ssion to waive the requirenent of Chapter 280 that requires
it to pay access charges, subject to the conditions and
requi renents described on the Waiver Request Form We find that
the granting of the waiver upon those conditions is reasonable
and grant the waiver subject to the stated conditions.
Performance has stated that MCI wll be its underlying carrier
fromwhich it purchases services that it resells. Ml is
aut hori zed by the Comm ssion to provide intrastate interexchange
servi ce.

Performance shall informthe Conm ssion and the New Engl and
Tel ephone and Tel egraph Conpany d/b/a Bell Atlantic as the Access
Adm nistrator for the State of Maine, imediately if there is any
change in its operations that will result inits carrying or
switching any of its owm traffic. |In addition, Performnce shal
notify the Commssion if it changes its underlying carrier,
wi thin 10 days foll ow ng the change.

IV. OTHER WAIVERS; REPORTING REQUIREMENTS

Pursuant to sections 11(A) and 12(A) of Chapter 280,
Performance is exenpt from Chapter 210 of the Conm ssion’s Rul es,
whi ch governs tel ephone utility accounting and annual financial
reports, and from35-A MR S. A 88 707 and 708, which governs
approval s for reorgani zations and contracts with affiliated
interests. However, as required by Chapter 280,

8 11(A), Performance nust report its annual intrastate gross
operating revenues and its annual intrastate m nutes of use for
t he purpose of determining its regulatory assessnent.? Pursuant
to Chapter 280, § 11(B), Performance

shall maintain records sufficient to identify
and to allow auditing of traffic vol unes,
intrastate interexchange billings for both
retail and whol esal e services, and al
information that is necessary to calcul ate

that swwtch to switch or carry Maine traffic, is a switched
reseller. A reseller who does not own facilities in Miine or any
ot her state, or who owns facilities in another state but does not
plan to use that switch to carry Maine traffic, is a switchless
reseller.

The Commi ssion nmils the annual reporting forns to carriers
in January of each year. The conpleted fornms are due by April 1
of each year
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access or interconnection charges in
accordance wth this Chapter. Those records
shall be maintained for a mninum of 2

cal endar years.

Pursuant to Chapter 280, 8§ 12, the exenption fromthe
affiliated interest approval requirenents of 35-A MR S. A 88 707
and 708 are subject to the notice requirenents contained in
Chapter 280, 8 12(B) and (C) and in the ordering paragraphs
bel ow.

V. OTHER REQUIREMENTS

Performance shall conply with all applicable rules of the
Comm ssion and statutes of the State of Miine, including the
custoner notification rule described in Odering Paragraph 6.

V1. ORDERING PARAGRAPHS
Accordi ngly, we

1. Grant, pursuant to 35-A MR S. A 88 2102 and 2105, the
request of Atlas Equity Inc. d/b/a Performance Tel ecomto provide
i nt erexchange service throughout the State of Mine;

2. Approve Performance’s proposed Terns and Conditions and
Rat e Schedul es (pages 1-13); those Schedul es shall be effective
on May 14, 1998;

3. Grant Performance’ s Request for Waiver of the
requi renent under certain sections of Chapter 280 that it pay
access charges subject to the conditions and requirenents stated
on the attached Wai ver Request Form Performance shal
i mredi ately informthe Conm ssion and the Access Adm nistrator if
there is any change in its operations that wll result inits
carrying, swtching, or any processing of any of its own traffic.
Performance shall notify the Conmm ssion of any change in its
underlying carrier within 30 days foll ow ng the change;

4. Exenpt Performance fromthe requirenents of Chapter 210
of the Comm ssion’s Rules, except that it nust report certain
revenue and m nutes of use information, as required by Chapter
280, 8 11(A), on or before April 1 of each year;

5. Exenpt Performance from approval requirenents of 35-A
MR S.A 88 707 and 708, but Performance shall provide notice to
t he Comm ssion of any reorgani zation, as defined in 35-A MR S. A
8§ 707(1)(A), that results in a nerger, sale or transfer of a
controlling interest of Performance or of any entity that owns
nmore than 50% of Performance. The notice required by this
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subsection shall be filed within 10 days fol |l owm ng any

reorgani zati on descri bed herein, as required by Chapter 280,

8 12(B). As required by Chapter 280, 8 12(C), Performance shal
al so provide notice of any other changes in the nane under which
it does business (d/b/a), any change of the location of its

busi ness office, and change of its contact person. Perfornmance
shal |l provide the Adm nistrative Director of the Comm ssion with
notice of any of the changes described wthin 30 days foll ow ng
the change. |f necessary, Performance shall anend its rate
schedul es and ternms and conditions to reflect any change in
identity; and

6. Direct that Performance shall conply with al
applicable rules of the Comm ssion, including the requirenent in
Chapter 280, 8 10 that interexchange carriers provide notice to
all affected custonmers of an increase to any rate that is greater
than 20%to all affected custoners.

Dat ed at Augusta, Maine this 14th day of May, 1998.

BY ORDER OF THE COWM SS| ON

Dennis L. Keschl
Adm nistrative Director

COWMM SSI ONERS VOTI NG FOR: Wl ch
Nugent
Hunt



